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not found in either of the documents mentioned, follow in many respects 
the informal agreement between the United States and Liberia, the 
customs of which are now being administered by a receivership headed by 
an American official designated by the President of the United States 
and appointed by the President of Liberia. 

The treaty has been popularly referred to as a protectorate treaty. 
While protection is afforded under its terms in all needed respects, the 
treaty, like its predecessors, the Dominican Receivership Convention 
and the Piatt Amendment, lacks one essential element of a real protect- 
orate, namely, the conduct of the foreign relations of the protected 
country by the protecting country. The condition created by the treaty 
is more analogous technically to the spheres of influence claimed by 
European Powers in certain parts of the world, but with this very im- 
portant distinction, that the European spheres of influence are primarily 
maintained for the commercial advantage of and exploitation by the 
dominant state, while in the case of Haiti and other countries similarly 
situated, the motives underlying the arrangements are the domestic se- 
curity, economic development and national prosperity of the Caribbean 
countries and the self-defense of the United States. 

George A. Finch. 

THE EXECUTION OP CAPTAIN FRYATT 

On June 23, 1916, the steamer Brussels, belonging to the Great Eastern 
Railway, was captured by German warships. The captain of the Brus- 
sels, one Charles Fryatt by name, a British subject, was taken to Zee- 
brugge in Belgium, tried by a German court martial at Bruges on 
July 27th, condemned to death by shooting, and executed the afternoon 
of the same day, for having attempted, on March 20, 1915, to ram the 
German submarine U-33. 

The facts surrounding the capture, trial and execution of Captain 
Fryatt and the justification for the action of the German authorities in 
the premises are contained in what purport to be official statements of 
the German Government, the material portions of which are quoted with- 
out comment. On July 28th, the day after the execution, a despatch, 
said to be a German communiqu6, appeared in the press, which reads in 
part as follows: 

The accused was condemned to death because, although he was not a member of a 
combatant force, he made an attempt on the afternoon of March 20, 1915, to ram the 
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German submarine U-33 near the Maas lightship. The accused, as well as the first 
officer and the chief engineer of the steamer, received at the time from the British 
Admiralty a gold watch as a reward of his brave conduct on that occasion, and his 
action was mentioned with praise in the House of Commons. 

On the occasion in question, disregarding the U-boat's signal to stop and show his 
national flag, he turned at a critical moment at high speed on the submarine, which 
escaped the steamer by a few meters only by immediately diving. He confessed that 
in so doing he had acted in accordance with the instructions of the Admiralty. 

One of the many nefarious franc-tireur proceedings of the British merchant marine 
against our war vessels has thus found a belated but merited expiation. 1 

On the 10th of August, the German Government issued a further state- 
ment justifying Captain Fryatt's execution, apparently in reply to 
criticism of the act on the part of the British Government and press. 
This statement follows: 

It is only too intelligible that the English Government attempts to justify Captain 
Fryatt's action, for it is itself in a high degree a fellow-culprit. Captain Fryatt, 
acting as he did, acted only on the advice of his government. 

The British Government's statement intentionally misleads the public. Captain 
Fryatt did not attempt to forestall an under-water attack, without warning, by the 
submarine. The U-boat was above water, and signaled to him when above water to 
stop, according to the international code of naval warfare. Therefore, he did not 
merely attempt to save the lives of his crew, because they were not endangered. 
Moreover, on March 28, 1915, Captain Fryatt allowed the submarine, which was 
approaching his ship for the purposes of examination, to draw up close, so as to ram 
her suddenly and unexpectedly, his object being to destroy her, and so gain the re- 
ward offered by the British Government. This act was not an act of self-defense, but 
a cunning attack by hired assassins. Captain Fryatt boasted of his action, though 
happily he failed to attain his object. This was brought'home to him during the trial 
by witnesses from the crew of the submarine in question, whose evidence was against 
him. The British Parliament believed he had succeeded and praised his conduct, and 
the British Government rewarded him. 

The German War Tribunal sentenced him to death because he had performed an 
act of war against the German sea forces, although he did not belong to the armed 
forces of his country. He was not deliberately shot in cold blood without due con- 
sideration, as the British Government asserts, but he was shot as a,franc-tireur, after 
calm consideration and thorough investigation. As martial law on land protects the 
soldiery against assassination, by threatening the offender with the penalty of death, 
so it protects the members of the sea forces against assassination at sea. Germany 
will continue to use this law of warfare in order to save her submarine crews from 
becoming the victims of francs-tireurs at sea. 2 

It is not the purpose of the present comment to discuss the facts of 
the case, or to sift and weigh conflicting evidence, but, accepting the 

1 New York Times Current History, September, 1916, p. 1017. 2 Ibid., p. 1019. 
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German statement of the facts of the case to be correct for present pur- 
poses, to refer to some authorities which may seem to throw light upon 
the principle of law supposed to be involved. 

The question involved in the case appears to be whether a belligerent 
merchant vessel has the right to resist visit and search by an armed 
vessel of the enemy, or whether it is the duty of a belligerent merchant- 
man to allow visit and search without resistance. In approaching this 
question, a distinction must be drawn between the right and duty of a 
neutral ship, on the one hand, and of a belligerent ship on the other. 
It is law and practice, for which no authority need be cited, that a neu- 
tral ship must allow visit and search, and that if it attempts to resist, or 
if it does resist, it subjects itself to capture. The reason for this is that a 
neutral merchantman is not liable to capture merely because it is a 
neutral vessel met upon the high seas, but only if it is engaged in an act 
or transaction which under international law allows a belligerent to 
capture it. Under law and practice, innocent and unoffending private 
property of the enemy is liable to capture upon the high seas, and visit 
and search, which in the case of the neutral merchantman is in the 
nature of inquiry, is, in the case of the enemy merchantman, an attack, 
a hostile act culminating in capture. As the steamer Brussels was an 
enemy, not a neutral, merchantman, this phase of the subject will not 
be pursued further, but it has been mentioned to clear up a confusion of 
ideas which seems to exist on this subject. 

In the case of the Nereide (9 Cranch, 388), decided by the Supreme 
Court of the United States in 1815, and involving the question whether a 
neutral had a right to place his goods on an armed belligerent merchant- 
man, and whether the goods were forfeited by a resistance of the vessel 
in which the owner of the goods took no part, Chief Justice Marshall 
considered in a broad and masterly way the status of a belligerent mer- 
chantman, armed or unarmed, and its right and duty to resist capture. 
The Chief Justice held that the neutral could use indiscriminately an 
armed or an unarmed belligerent vessel, and that, in so far as the present 
question was concerned, there was no difference between either. At 
least he failed to discover or to state it. " It is difficult," he said, " to 
perceive in this argument anything which does not also apply to an 
unarmed vessel. In both instances it is the right and the duty of the 
carrier to avoid capture and to prevent search. There is no difference 
except in the degree of capacity to carry this duty into effect." And in 
the case of the Atalanta (3 Wheaton, 409), decided in 1818, which was 
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in the nature of an appeal from the decision of the Supreme Court in 
the case of the Nereide, Mr. Justice Johnson, distinguishing between the 
case of a neutral and a belligerent vessel, thus stated what is believed to 
be the law as well as the rule of reason within the compass of a single 
sentence: "Resistance, either real or constructive, by a neutral carrier, is, 
with a view to the law of nations, unlawful; but not so, with the hostile 
carrier; she had a right to resist, and in her case, therefore, there is no 
offense committed, to communicate a taint to her cargo." 

Within a twelvemonth of the outbreak of the present miserable and 
insensate war, the question of the right of a private vessel of the enemy 
to defend itself was raised and discussed at the meeting of the Institute of 
International Law held at Oxford in the month of August, 1913. The 
meeting was said to be the largest and best attended which the Institute 
had held, and there were publicists in attendance unofficially represent- 
ing fifteen countries, among them Gre'at Britain, France, Germany, 
Austria-Hungary, Italy, and the United States. The question was 
raised and discussed. Exception was taken to the third paragraph of 
Article 13 of the proposed Manual of Maritime Warfare, then under 
consideration, and which, adopted by the Institute at the Oxford session, 
is therefore called the Oxford Manual of Naval War. The article in 
question is Article 12 of the Manual as adopted and paragraph 3 of the 
draft is the third paragraph of Article 12 as adopted. Article 12 reads: 

Article 12. Privateering, private vessels, public vessels not war-ships. Privateering 
is forbidden. 

Apart from the conditions laid down in Articles 3 and following, neither public nor 
private vessels, nor their personnel, may commit acts of hostility against the enemy. 

Both may, however, use force to defend themselves against'the attack of an enemy 



When Article 13 of the proposed draft was taken up, Mr. Triepel, 
professor of international law in the University of Berlin, moved the 
suppression of the third paragraph thereof recognizing the right of 
private belligerent vessels to defend themselves against attack. He said 
that "a merchantman never has the right to defend itself even if the 
attack of which it is the object is unlawful. It is not for the vessel to 
decide this question for itself." Mr. Oppenheim, professor of interna- 
tional law in the University of Cambridge, moved on the contrary that 

3 Resolutions of the Institute of International Law, Carnegie Endowment, 1916, 
p. 177. 
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"the Institute maintain the principle based on custom which allows a 
private vessel to defend itself." 

Mr. Edward Rolin-Jaequemyns, taking part in a later stage of the 
discussion, expressed the opinion that 

Sufficient account was not taken of the difference between the rules of belligerency 
and the rules of neutrality. Doubtless the neutral which resists loses the benefit of its 
neutral status, but in the Manual only the rules of belligerency should be considered. 
The case considered in the third paragraph of Article 13 is that of a vessel representing 
in itself a considerable force. The commission did not consider it possible to admit 
that a very large merchantman, manifestly superior in force to a little war vessel, 
should necessarily submit to the injunctions of the latter. If it should succumb in the 
struggle, it could be captured, but it could not be considered as having violated the 
rules of the law of nations. Such is the exact sense which the commission has as- 
cribed to Article 13, paragraph 3. 

Mr. Triepel thereupon declared thai; he would be disposed to retain 
the third paragraph of Article 13, on the condition that there be added 
to it the words "visit is not to be considered as an attack!" 

The late Professor Fiore, of Italy, considered the question as very 
simple. "Force," he said, "ought to be met by force, no matter how 
this force is manifested." 

Lord Reay, of Great Britain, in support of Fiore's view, asked that 
the Institute vote Article 13 as it was drafted in the project submitted 
by the commission. He stated that the lawfulness of the permission 
given by the Admiralty to certain large vessels to carry four cannon had 
been contested even by intelligent persons. The text of the third para- 
graph of Article 13 would dissipate all objections on this point. Lord 
Reay therefore asked the Institute to assert for merchant vessels the 
right of legitimate defense in the conditions stated. 

Mr. Clunet, of France, also asked the Institute to admit the right of 
legitimate defense, saying that an enemy vessel which is subject to cap- 
ture could not be asked to court capture. And he also stated that be- 
tween belligerents, international law is not violated by the exercise of 
the right of legitimate defense inserted in the third paragraph of Arti- 
cle 13. 

In the end, after all members and associates had taken part in the 
discussion who cared to do so, as the minutes expressly state, "Article 13 
in the form in which it was proposed by the commission was adopted by 
the institute by a large majority." 

It is the rule of the Institute for each member or associate to answer 
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to his name in the roll call and to vote for or against the project as a 
whole after the different articles have been discussed and accepted one 
by one. The project containing the right of a merchant vessel to defend 
itself was adopted after five days' consideration by the vote of 53 of the 
54 members, including therein Professor Triepel. The 54th member, 
Mr. Anzilotti, of Italy, abstained from voting because he was not in 
favor of some of the principles contained in the Manual and because he 
did not care to approve the resolutions adopted at the Christiania ses- 
sion, in which he did not take part. 

Therefore, as late as August, 1913, the overwhelming consensus of 
living publicists was in favor of the right on the part of a belligerent 
merchant vessel to defend itself from attack. It should also be said in 
this connection that at the same session of the Institute, and in connec- 
tion with this same article and paragraph, a proposition was made and 
voted down that a belligerent merchantman was not justified in con- 
sidering the signal or order of an enemy war vessel to stop as an attack 
justifying the use of force on the part of the belligerent merchantman. 4 

In this connection, it is of very great importance to quote a passage 
from a German publicist who has made a specialty of the law of maritime 
warfare, who was aware of the discussion which took place in the In- 
stitute of International Law concerning the right of an enemy merchant 
vessel to use force to defend itself against attack, and who was also 
familiar with the views expressed by Professor Oppenheim in favor of the 
right, and by Professor Triepel against the right, in articles which ap- 
peared in the Zeitschrift fur Vdlkerrecht in 1914, of which periodical 
Dr. Hans Wehberg, for it is to him reference is made, was then an asso- 
ciate editor. It is also to be borne in mind that Dr. Wehberg's work, 
to which reference is made, is entitled The Law of Maritime Warfare, 
that it was published in 1915, and that in the text it considers events of 
the war in so far as they concern maritime warfare down to the middle 
of November, 1914. In a section of this work dealing with resistance to 
visit, pages 282-288, Dr. Wehberg considers the very subject in ques- 
tion. In the introductory passages, he calls attention to the differences 
between the laws of land and maritime warfare, and states the confusion 
which results if they be not kept separate and distinct. He illustrates 
this point by saying that it would be as unjustifiable to say that armed 
resistance by noncombatants was excluded in maritime warfare because 
it was not permitted in land warfare, as it would be to say that private 
4 Annuaire de I'lmtitut de Droit International, 1913, Vol. 26, pp. 516-521, 607-309. 
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property of the enemy could not be captured on the high seas because 
private property of the enemy on land was not subject to capture. While 
admitting that warfare is only permitted on land between organized 
forces of the enemy, he immediately adds that the question of armed 
resistance of enemy merchantmen has not been the subject of discussion 
among modern nations. After having made these introductory observa- 
tions rejecting the applicability of the principles of land warfare to naval 
warfare, and reprobating the tendency of theorists to decide special 
cases by general principles to which they do not apply, Dr. Wehberg 
thus continues: 

The resistance of enemy merchant ships to capture would be then only inadmissible 
if a rule against this had found common recognition. But in truth, no single example 
can be produced from international precedents in which the states have held resist- 
ance as illegal. Rather, in the celebrated decision of Lord Stowell in the case of the 
Catharina Elizabeth, resistance was declared permissible, and Article 10 of the Amer- 
ican Naval War Code takes the same viewpoint. Also by far the greater number of 
authors and the Institute of International Law share this view. 

Also de lege ferenda the prevailing view is to be advocated. Should great merchant 
ships worth millions allow themselves to be taken by smaller ships only because the 
latter comply with the requirements of a so-called warship? * * * 

The enemy merchant ship has then the right of defense against enemy attack, and 
this right it can exercise against visit; for this is indeed the first act of capture. The 
attacked merchant ship can indeed itself seize the overpowered warship as a prize. 5 

Dr. Georg Schramm, Adviser to the German Admiralty, and Professor 
Heinrich Triepel, are the chief, if not the only, German publicists who 
have denied the right of the belligerent merchant ship to arm itself 
against attack and to defend itself if attacked. In his work entitled Das 
Prisenrecht in seiner Neuesten Gestalt, which may be translated as "Prize 
Law in its Newest or Latest Form," Dr. Schramm says: 

A merchantman has no right of self-defense against the lawful exercise of the right 
of stoppage, search, and seizure. Self-defense is to be understood as a defense against 
an unlawful interference with lawful property. But in exercising the aforementioned 
rights the belligerent keeps within the sphere of his recognized rights, and therefore 
does not act contrary to law. The merchantman must therefore tolerate this inter- 
ference of the belligerent; a defense, that is, an action for the purpose of warding him 
off, on the part of the merchantman, would, on the contrary, constitute an encroach- 
ment upon the sphere of rights of the belligerent. This applies in general to both 
neutral and hostile merchantmen. The latter have no exceptional status. They like- 
wise have no right of self-defense. The contrary view, which has been held even in 

6 Handbuch des Volkerrechts, Vol. IV, pts. 1 and 2 (Das Seekriegsrecht), pp. 284-285. 
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modern literature, especially English and American, and which would attribute to 
the crew of a hostile merchantman the status of combatants with respect to the 
enemy warship, is based not only on an absolute misjudgment of the modern idea of 
the legal regulation of warfare as an armed conflict between nations, but also on a 
denial of the legal maxim which, in land and naval war, grants only to the organized 
forces of the nations the authority to employ armed force in both attack and defense. 
This view is moreover illogical; for if hostile merchantmen, which owing to their 
very status as hostile ships are with few exceptions subject to capture and confisca- 
tion, were to be granted a right of resistance, then such authority would with all the 
more right have to be conceded to neutral ships, which are allowed on general prin- 
ciples to travel about freely even in naval war and are subject to seizure only under 
certain conditions (as in case of breach of blockade, the conveyance of contraband, 
etc.,) as well as, under certain circumstances (not always) to confiscation. And 
nevertheless even those authors who would concede an exceptional status to hostile 
merchantmen recognize the fact of forcible resistance on the part of neutral mer- 
chantmen as a ground justifying the confiscation of the ship. It is worthy of remark 
that this doctrine that hostile merchantmen possess a right of defense as against the 
lawful acts of a warship of the enemy, while held only sporadically in the literature 
on the subject and lacking a legal basis from the standpoint of the modern law of war, 
has yet, here and there been recognized in the prize law provisions of individual 
nations. For instance, Article 209 of the Italian Codice -per la marina mercantile 
of October 24, 1877, contains the following provision: "Merchantmen when attacked 
by ships, even by warships, may defend themselves and capture them; they may also 
go to the defense of any other national or allied ships which are being attacked and 
join with them to capture prizes." Article 210 of the said Codice further states that 
in case a hostile ship "seen from the shore of the state" were to attempt to capture 
a prize, any national would be entitled to arm a ship (di formare armamenti), and 
go to the assistance of the merchantman attacked. Article 15 of the Russian Prize 
Regulations of March 27, 1895, is also pertinent to the subject; it declares: "This 
right (that is, the right to stop, search and seize merchantmen and their cargoes) is 
conceded to merchantmen in the following cases only: (1) in case of attack by allied 
or suspected vessels, and (2) when it is necessary to go to the assistance of Russian or 
neutral vessels attacked by the enemy." A similar process of reasoning prompted the 
provision of Article 10, paragraph 2 of the Naval War Code which recognizes the 
claim to the treatment as prisoners of war on the part of the crew of hostile mer- 
chantmen who are captured while engaged in self-defense or who have resisted attack 
in order to protect the ship entrusted to them. In so far as these provisions are not 
directed to the warding off of piratical attacks of merchantmen, they are without any 
legal foundation. (Pages 308-310.) 

To these contentions of Dr. Schramm, Professer Oppenheim, of the 
University of Cambridge, has replied in a German article entitled "The 
Position of Enemy Merchant Ships in Maritime Warfare," contributed 
to the Zeitschrift fur Vdlkerr edits, Vol. 8, pp. 154-169. Professor A. 
Pierce Higgins considers Professor Oppenheim's reply to be unanswer- 
able, but Professor Triepel does not share this view, and has himself 
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made a reply entitled "Resistance against Seizure of Enemy Merchant 
Ships," likewise contributed to the same German journal of international 
law. An article by Professor Higgins himself, entitled "Armed Mer- 
chant Ships," is printed in this Journal for October, 1914 (Vol. 8), 
p. 705. 

Professor Triepel concedes that the right of an enemy merchant ship 
to defend itself against capture is admitted with scarcely a dissenting 
voice by the publicists of different nationalities, including those of 
Germany, and he also concedes that the practice of nations in so far as 
a practice exists is in favor of the right. He states, and properly, that 
the consensus of publicists does not make a rule of international law, 
and he claims and exercises the right of examining the question on 
principle. He quotes Professor Oppenheim's statement that the pub- 
heists are in favor of the right of a merchant ship to defend itself, and 
adds: 

He is right. The literature is upon his side. Not only in the English and the 
Anglo-American works on international law and especially on maritime law, but also 
in the French, Belgian, Italian, and Swedish science, the right of self-defense as far 
as I can see is generally acknowledged. Only in very isolated cases a doubt is ven- 
tured. The majority of the later German writers maintain silence on the question. 
In the older writers, the English doctrine is followed. 6 

And in the footnotes to the passage quoted, he enumerates the author- 
ities which overwhelmingly sustain the right. In the matter of practice, 
Professor Triepel claims that the only adjudged cases are to be found in 
English and American courts. These are The Catherina Elizabeth (5 C. 
Rob. 232), decided in 1804, in which Sir William Scott, later Lord 
Stowell, after saying that a neutral could not resist visit and search, went 
on to say "with an enemy master, the case is very different. No duty is 
violated by such an act on his part — lupum awibus teneo — and if he can 
withdraw himself, he has a right so to do." The other is the case of 
The Nereide, from which the passage has already been quoted in which 
Chief Justice Marshall holds that it is both the right and the duty of an 
enemy merchantman to defend itself from capture. 

To break the force of these precedents admitting the right of self- 
defense, and they are the only adjudged cases apparently on the sub- 
ject, Professor Triepel insists that neither the decision of a national court 
nor of a prize court in a particular country binds a foreign country. This 

6 Zeitschrift fur Volkerrecht, 1914 (Vol. VIII), p. 391. 
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contention may be admitted. It is, however, equally clear that the 
views of Dr. Schramm and of Professor Triepel do not bind a foreign 
country, and a decision of the Supreme Court of the United States can 
be quoted, if it were needed, to the effect that even the views of Germany 
or of any other nation do not and can not of themselves make inter- 
national law. 7 

The truth seems to be that the change in maritime warfare in which 
merchant vessels would have no chance to protect themselves against 
heavily-armed cruisers, and the abolition of privateering by the Declara- 
tion of Paris, caused the merchantmen, armed or unarmed, to be lost 
sight of. The practice of many nations since the Declaration of Paris in 
granting subventions to shipbuilders on condition that merchant vessels 
be built in such a way that they can be converted into auxiliary cruisers 
in case of war, the actual conversion of some such vessels by Russia 
during the war with Japan, and the claim and exercise by such vessels 
of belligerent rights, called attention again to the merchantman as of 
possible use in naval warfare. 

The speech of Mr. Winston Churchill in the House of Commons, 
March 26, 1913, at which time he was First Lord of the Admiralty, 
announcing that Great Britain had adopted the policy of placing arma- 
ment upon merchant vessels in order that they might defend themselves 
against attack, led to a reconsideration in certain quarters, especially in 
Germany, of the whole subject. Those who deny the right of the mer- 
chant vessel to defend itself insist that by the abolition of privateering 
warfare on the high seas has become a contest between state and state, 
in which only duly commissioned public vessels can take part. They 
do not deny that a merchant vessel may be converted into a man-of-war. 
Indeed, the right so to do is in their opinion not open to question, and 
they insist that merchant vessels can be converted into warships, not 
merely in the ports of the country whose flag it flies, but also upon the 

7 See the decision of Chief Justice Marshall in the case of The Antelope, (10 Whea- 
ton, 66, 122), decided in 1825, in which he held: "No principle of general law is more 
universally acknowledged, than the perfect equality of nations. Russia and Geneva 
have equal rights. It results from this equality, that no one can rightfully impose a 
rule on another. Each legislates for itself, but its legislation can operate on itself 
alone. A right, then, which is vested in all, by the consent of all, can be divested 
only by consent; and this [slave] trade, in which all have participated, must remain 
lawful to those who can not be induced to relinquish it. As no nation can prescribe 
a rule for others, none can make a law of nations; and this traffic remains lawful to 
those whose governments have not forbidden it." 
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high seas. They maintain, however, that until the merchant vessel has 
been converted into a public vessel by an act of the government, manned 
and officered by the naval authorities and subordinated to naval disci- 
pline, the vessel has not legally changed its commercial character and 
that it has not acquired the right to use force. This is to appeal to the 
7th Convention of the Second Hague Conference relating to the Conver- 
sion of Merchant Ships into War Ships, the only international treaty 
dealing with the subject, of which the articles in point follow: 

A merchant ship converted into a war-ship can not have the rights and duties 
accruing to such vessels unless it is placed under the direct authority, immediate 
control, and responsibility of the Power whose flag it flies. (Article 1.) 

Merchant ships converted into war-ships must bear the external marks which 
distinguish the war-ships of their nationality. (Article 2.) 

The commander must be in the service of the state and duly commissioned by the 
competent authorities. His name must figure on the list of the officers of the fighting 
fleet. (Article 3.) 

The crew must be subject to military discipline. (Article 4.) 

Every merchant ship converted into a war-ship must observe in its operations the 
laws and customs of war. (Article 5.) 

A belligerent who converts a merchant ship into a war-ship must, as soon as possi- 
ble, announce such conversion in the list of war-ships. (Article 6.) s 

But the 7th article of this convention provides that its terms "do not 
apply except between contracting Powers, and then only if all the bellig- 
erents are parties to the convention." Of the belligerents in the present 
war, the following have not ratified it: Bulgaria, Italy, Montenegro, 
Serbia. Because of this state of facts, the convention has never bound 
any of the belligerents, because it was not ratified by Serbia, and the 
present war began on the 28th day of July, 1914, by the declaration of 
war by Austria-Hungary against Serbia. 

It therefore appears that there is no international agreement that 
only merchant vessels which have been converted into war vessels ac- 
cording to the terms of Convention No. 7 are to be allowed the use of 
force, especially in self-defense. In the absence of an international agree- 
ment to this effect, the rule of law, not created but declared by Lord 
Stowell and Chief Justice Marshall as the practice of nations, obtains, 
and if it is true that "no nation can prescribe a rule for others," and 
"none can make a law of nations," it follows that the attempt of Ger- 
many to deprive belligerent merchant vessels of the right to resist an 

8 The Hague Conventions and Declarations of 1899 and 1907, Carnegie Endow- 
ment, 1915, p. 146. 
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attack of the enemy does not change the law of nations which permits 
this right; and if the municipal law of a country has no extra-territorial 
effect, the adoption by Germany of such a rule can not deprive Great 
Britain of the right to order its merchant vessels to resist an attempt to 
capture them. 

It is to be remembered that in the German communique" of July 28th 
it is stated that Captain Fryatt confessed that in attempting to ram 
the German submarine U-38 "he had acted in accordance with the 
instructions of the Admiralty." It may well be that a German subma- 
rine is a very frail craft and that it may be run down by a steamer which 
attacks it and rams it. But if the belligerent merchant vessel has the 
right to resist capture, it has the right to use an amount of force which 
may result in the destruction of the enemy vessel which seeks to attack 
it. 

It is difficult to reconcile the action of the German authorities in 
executing Captain Fryatt with the appendix to the prize code of the 
German Empire, which was in force on March 28, 1915, when Captain 
Fryatt attempted to ram the German submarine U-33. The appendix 
referred to is an order dated June 22, 1914, instructing commanders 
"in respect of their conduct when encountering armed merchant vessels 
during war," and annexed to the prize code drafted in 1909, and pro- 
claimed as the law of the empire on August 3, 1914, upon the outbreak 
of the war. Article 2 of this appendix reads as follows: 

If an armed enemy merchant vessel offers armed resistance against measures taken 
under the law of prize, such resistance is to be overcome with all means available. 
The enemy government bears all responsibility for any damages to the vessel, cargo, 
and passengers. The crew are to be taken as prisoners of war. The passengers are to 
be left to go free, unless it appears that they participated in the resistance. In the 
latter case they may be proceeded against under extraordinary martial law. 9 

Now, if the Brussels had been armed, and had attempted to sink the 
submarine boat, Captain Fryatt and his crew would have been made 
prisoners of war and treated as such. This is an admission that mer- 
chant vessels may be armed and that their resistance is not illegal but 
subjects the crew to the treatment accorded to prisoners of war. This 
article is declaratory not amendatory of international law. It does not 
attempt to change, nor could it legally change, the law of nations as 
evidenced by the practice of nations. It left untouched the right of 

9 Huberich & King's edition of the German Prize Code as in force July 1, 1915, 
page 75. 
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belligerent merchant vessels to defend themselves against attack, 
whether armed or unarmed, by means of guns or by ramming the enemy 
vessel if the master of the merchantman is skilful enough so to do. The 
article does not state the manner in which the vessel is to be armed and 
it is no strained construction to consider the merchantman in its en- 
tirety as an arm in so far as the submarine is concerned. Ramming is 
an effective method of defense against a submarine and the fact that the 
submarine is a frail thing and cannot stand this kind of warfare is its 
misfortune, not the merchantman's fault. Assuredly an unarmed mer- 
chantman is not so dangerous as an armed vessel, and the presence or 
absence of a gun or two on board should not and does not in enlightened 
practice confer or withdraw the right of a belligerent merchantman to 
resist capture. But, in any event, there is no international agreement 
changing the practice of nations which permits merchant vessels to de- 
fend themselves from attack and capture by armed vessels of the enemy; 
and the municipal ordinance of one country can not change the law of 
any other country, not to speak of all countries. 

If the views above expressed are correct that there is nothing in the 
law nor in the practice of nations which prevents a belligerent merchant 
vessel from defending itself from attack and capture, the execution of 
Captain Fryatt appears to have been without warrant in international 
law and illegal, whatever it may have been according to the municipal 
ordinances of Germany. 

James Brown Scott. 

the escape of paroled members op the crews of interned cruisers 
in the united states 

The third number of the Diplomatic Correspondence with Belligerent 
Governments relating to Neutral Rights and Duties, issued by the 
Department of State, contains the correspondence concerning the escape 
of officers and men from German ships interned in the United States. 
In view of the interest in the question, and in view also of the responsi- 
bilities which the United States would assume if it did not take measures 
to prevent the crews of interned ships from escaping, it is advisable to 
state the facts and circumstances of the escape and the attitude of the 
United States in the premises as set forth in the diplomatic correspond- 
ence relating to this matter between Germany and the United States. 

No government can under international law allow its ports to become 



